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Modern trends in contractual practices and their 
role in helping clients achieve the Underground 

infrastructure they need on time and for a 
reasonable price
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Contracts

Contracts are the fundamental mechanism for Project 
Risk Management in every country in the
world. The NEW FIDIC/ITA will be another option.

• No shortage of Choices

• You can build your own!





Today

Effective delivery of underground construction projects 
demands sophisticated contracts to manage the special risks 
of underground projects.



Truths

Project risk will ultimately fall to the government.  Contracts 
should be written so as to encourage the sovereigns 
reputational risk is protected ‘actually’ and not just as a 
matter of law.  
i.e. A government can lose power despite a contract saying 
the responsibility is with the contractor



Disputes will occur

Innovative use of mechanisms such as expert dispute 

avoidance boards, dispute resolution boards, insurers 

expertise etc should be considered



Function not Form

Contracts should be interpreted so as to provide delivery 

and functional performance – not simply strict contractual 

compliance (Black letter strict delivery)



One Project – One team

All stakeholders should, as far as possible , be contractually 

dealt with as part of one project/team/mentality (difficult in 

substance) – often best dealt with in dispute 

avoidance/decision making/ variations mechanisms 



Underground Projects Join to Surface

The limit of contracts for subsurface works should 

extend beyond the portals (book ends) to better 

mitigate interface risks.



Be Smart – you don’t know what you don’t 
know

The inherent uncertainties of geological, geotechnical, 

hydro-geological and structural performance of the 

subsurface space are appropriately dealt with in the 

contract. (ITA are working on this)



Randall Essex GBR’s

The inherent uncertainties of geological, geotechnical, 

hydro-geological and structural performance of the 

subsurface space are appropriately dealt with in the 

contract. 

Dealing with these uncertainties is ESSENTIAL



Modern GBR’s

Some Countries put ALL ground risks on Contractors

Some Countries use GBR’s to share the risk



Both Techniques are used Today

Sharing risk (GBR route) is more likely to produce a fair 

price, less likely to destroy contractors (and local 

capacity)

Full ground risk transfer is more likely to cause a higher 

price, more litigation, and more project aggression and 

disputes.



ITA Research Indicates

Generaly better overall results for ALL parties if GBR 

approach taken



For Success

Need careful management of parties – even “who” is in 

key positions.

“Old” aggressive approaches by individuals can poison 

projects. Attention to individual selection critical.



Focus on Facts – not form

The nature and extent of cost and schedule of geotechnical 

uncertainties are managed by an appropriate level of 

geotechnical investigations and analysis. Agreeing as a 

project progresses on “facts” is by far the best and most 

modern basis for resolving future issues.



Specialist tools and people take time

Due regard must be given to the mobilization and 

procurement of any specialized personnel and equipment 

that may be required to efficiently and effectively conduct 

the construction works. 

These may have long lead times and high start-up costs



Clear Rules for Conflicts

Procedures be put in place for the timely identification and 

effective resolution of issues between the parties involved



Specialists

Specialized dispute resolution processes including the use of 

experts accustomed to the unique issues in subsurface 

construction are recommended as a means of managing 

disputes.



Cost and Schedule

Due provisions should be made for the cost and schedule 

consequences of any contractually unforeseen circumstances. 

These costs be substantial due to the nature of subsurface 

construction. Careful consideration should be given to 

prescribing mechanisms which acknowledge and manage 

these uncertainties in the contract.



Cont.

Due regard to the adverse consequential effects when risks 

materialise. - The interplay of risks, caused by limited 

physical access to working areas and their associated 

scheduling constraints in subsurface projects can lead to 

more severe cost and schedule overruns than would be 

expected in conventional surface projects.



Payment

Capital/money must be available and be efficiently and 

effectively redistributed in the project in accordance with 

costs incurred (e.g. mobilization) and work performed.



Critical Path Money

Due to the long lead times, high start-up costs, the range of specialist 

equipment and personnel required to design and construct such 

projects, certainty of cash flow is essential for the effective delivery of 

such infrastructure. 

Certainty in the mechanism for payment assists projects by minimising 

the risk of disruption to any sub-component due to the linear nature of 

project which protects the critical path for project delivery



Payment

• Clearly stipulating the terms of payment, mechanisms for interim 
payment and the processes to certify that the works meet the 
acceptance criteria is essential. Where measurements or other 
analysis is required (often via a clearly defined inspection regime) in 
order to quantify payment, it is desirable that such procedures and 
mechanisms are clearly articulated in advance in the contracts



Testing and Commissioning – Takes Time…

Due regard is given to providing time and resources for the 

scheduling of activities for testing and commissioning of any 

installed electrical and mechanical systems taking into account 

the limited access typical of subsurface works. 



Underground Machines that can be used for 
ever – not just finished

Due regard is given to the intended use and operational 

performance maintainability and sustainability of the 

constructed infrastructure.



Don’t be too clever with hard risks

Avoid allocation of un-assumable risk in contracts as it will 

inevitably complicate things. Allocation of un-assumable risks 

substantially increases the likelihood of conflict and disputes, as 

one or more of the parties struggle to manage contractual 

burdens. Disputes usually involve some aspect of unknown 

ground conditions or logistics. 



Orchestras need conductors

A range of interdependent activities must be undertaken for 

the benefit of all parties. Clearly articulating who is 

responsible for those activities, such as geological 

investigation, geological interpretation, safety, environmental 

issues, insurance, design, maintainability, system integration, 

commissioning and other matters directly related to the 

delivery of the project, will mitigate risks of delay, increased 

costs and disputes. 



Disputes

Dispute Resolution Process
i. Clearly articulate an appropriate dispute resolution process to minimise delays, minimise costs 

and reduce litigation. Establish alternative dispute mechanisms to make traditional court 
procedures for the resolution of such disputes less attractive. Examples include dispute 
avoidance and resolution boards to arbitration and mediation. Each mechanism has its 
strengths and weaknesses.

ii. Whatever mechanism is chosen, it should be compatible with the highly technical nature of 
the root cause of the types of disputes likely (typically contractual documents, programme 
requirements, engineering design, geotechnical, hydro-geological, and contractual 
performance) and recognizes the importance of ongoing relationships between the parties in 
order to efficiently and effectively deliver the project.

iii. Early identification of issues in need of resolution coupled with clear procedures to resolve 
disputes is considered at the heart of effective project specific dispute resolution procedures



Scope
Attention to the Scope of Works to clearly define issues critical for a projects success. This includes:

i. Spatial variability of subsurface ground and groundwater conditions

ii. Influence of such conditions on construction means, methods, and cost

iii. Configuration of subsurface spaces

iv. Environmental impacts during construction and operation

v. Archaeological significance

vi. Limited access to the working faces

vii.Contract interfaces

viii.Technical interfaces

ix. Adjoining land uses and structures

x. Long term useful life

xi. Other subsurface services including existing and future infrastructure

xii.Ultimate use and maintenance of the works

xiii.Renewal of equipment after a life cycle



Approvals

The burden of obtaining government approvals and/or actions by third 

parties such as gas lines, power supplies, telecommunications, property 

acquisitions and enabling works etc should primarily remain the 

responsibility of government



Special Ground Clauses

The use of differing site conditions clauses (DSCs), combined with 

Geotechnical Baseline Reports (GBRs), should be encouraged to 

promote equitable allocation of risks and facilitate dispute resolution



Politics

Intra party political support should be nurtured as the 

highest priority for projects success given they will straddle 

multiple terms of government



Historically

ITA has always recognized the critical importance of 
contractual provisions – and over the years  developed some 
25 key contractual propositions 



HOWEVER



ITA Contractual Terms are no match for 21st

Century
• Increased complexity of projects

• Complicated delivery models

• Financing

• Local Laws



NO SINGLE ANSWER

• FIDIC red and yellow books 

• NEC New Engineering Contract 

• American Society of Civil Engineers 

• VOB German Standard Form of Contract 

• French Conditions of Contract 

• SIA Swiss Conditions of Contract 

• Norwegian, Dutch, Korean Japanese Conditions of Contract



Contractual Risk Management

• Treat contract formulation with respect – and the contracts will serve 
the projects well.



Modern
Must meet the social and 
economic needs of 21st

Century Brazil.



Modern

Contractual
Tailored for the Brazilian 
“way” and blending 
international practices 
CAREFULY



Modern

Contractual

Helping Clients
Must meet the immediate 
needs of those funding and 
facilitating the project
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Infrastructure they need
FOR BRAZIL – NOT IMPOSED 
ON BRAZIL
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On Time
REALISTIC time frames to 
deliver NEEDED infrastructure
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